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BEFORE THE ADDL MEMBER NO.2, MOTOR ACCIDENT CLAIMS

TRIBUNAL

TINSUKIA :::::::::::::::ASSAM

 

District :  Tinsukia

Present:  Md. A. Hakim,

 Addl. Member No.2,

 Motor Accident claims Tribunal,

 Tinsukia.

M.A.C.T. Case No. 106 of 2011

1. Sri  Umesh Rai(28) yrs,

 S/o Late Nathuram  Rai,

2.  Smt. Laljhari Devi (45 yrs),

 W/o Late Nathuram  Rai,

3.  Rita  Kumari (18  yrs),   

 D/o Late Nathuram  Rai

  All  C/o.  Sri  Shrinath  Rai,

  R/o.  Tengapani  Road,  Makum  Junction

  P.O  Makum  Junction  P.S  Makum

  Mauza  Hapjan, Dist.  Tinsukia. 

                             .......................................Claimants

-Versus-

1. Sri  Haman Barla

S/o.  Amrash  Barla 

R/o.  Bordumsa P.S  Pengeri

District- Tinsukia.
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(Driver of the vehicle bearing Registration No.AS-06/C-6410).

2. Sri  Monoj  Kumar  Agarwal

 S/o. Sri  Jagodish  Agarwal

 R/o.  Near  Kailash  Hotel  of 

 Meenakshi  Market  Road,  Tinsukia

 P.O, P.S &  District- Tinsukia.

(Owner of the vehicle bearing Registration No.AS-06/C-6410).

3. M/s. New India Assurance Company Ltd.

Tinsukia

Having  its  Divisional  Office  at Tinsukia.(Insurer of the vehicle bearing

Registration No. No.AS-06/C-6410).

                                                  ................................Opp. Parties

Appearance:-

Sri B.N Dubey.

Advocate……………….....………..For the Claimants.

Sri S. Deb

Advocate .................................. For the O.P. No.2

          Sri G. Chakravorty,

Advocate....................................For the OP No. 3

                     Date of Argument : - 26.02.2018

Date of Judgment : - 28.02.2018

J    U    D    G    M    E     N     T

1. This is a petition filed u/s 166 of the Motor Vehicle Act, 1988 by which

the claimants, namely, Sri  Umesh  Rai,   Smt. Laljhari  Devi  and Rita

Kumari  and  seeking  compensation  on  account  of  death  of  Late

Nathuram  Rai  aged about 55 years, who was the father of claimant

No.1 Sri  Umesh Rai and  claimant No & 3, Rita Kumari and husband of
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claimant  No.2  Smti  Laljhari  Devi   respectively.  Late  Nathuram  Rai

died in a motor vehicle accident.

2. The case of the claimants, in brief, is that on 30.03.2011 at about 2 P.M

the  Rickshaw  puller  Nathuni  Rai  was coming  with  his  Rickshaw

from  Reserve patty  as  soon as  he  reached  on  Digboi Turning  near

the  house  of Mauzadar,  the  involved  truck  bearing registration No.

AS-06-C/6410(709   Truck)  which   was   coming   from  Digboi   side

dashed  the  Rickshaw and  both  Rickshaw and  Rickshaw  puller  and

the  truck  fell  down. The Rickshaw  puller  expired  on  the  spot,  the

Rickshaw was  damaged  completely. 

3. In connection with the said incident, a police case has registered being

Makum  P.S.  Case  No.  56/11  against  the  driver  of  the  vehicle  and

investigated the case accordingly.

4. The claimants have further stated that at the time of death of their

father  and  husband, the deceased was  earning  monthly income of

Rs.9,000/-  only.  Hence,  the claimants filed the instant claim petition

seeking compensation of Rs.11,59,000/- only.

5. The O.P no. 1, i.e the  driver  of  the  offending  vehicle  did  not appear.

Hence,  case  proceeded  ex-parte  against  him.  The  OP no. 2  &  3

have contested the case by filing separate written statements. In their

written-statements, the O.P no. 2 & 3 have taken all the routine pleas,

denied the case of the claimants and prayed for dismissal of the claim

petition. That the opposite party No. 2 Sri Monoj Kumar Agarwal- the

owner of the vehicle in his written statement in Para No. 5 ,6, 7, 8, 9,

10 & 11 has  admitted that  he is  the  Registered owner  of  the said

vehicle  No. AS-06/C-6410 (709) truck and at the time of the accident

the  opposite  Party  No.1  Sri  Haman Barla  s/o  Amrash  Barla  was  his

driver and he was driving the said vehicle under valid driving license

and the said vehicle was duly insured with the O.P. No. 3 The New India

Assurance Co. Ltd. and his all document is valid. That as per admission
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of the O.P. No. 2 is responsible for the production of all documents of its

vehicle including the D/L. 

6. Upon hearing, the following issues are framed by the Tribunal: 

1) Whether the  claim  petition  is  maintainable?

2) Whether  the deceased  Nathoni   Rai   died  in  a  motor  accident  on

30.03.2011 at  about 2 P.M, as a result of rash and negligent driving of

the   vehicle bearing registration No.AS-06-C/6410 (709  Truck)?

3) Whether the claimants are entitled to get compensation? If so, to what

extent and from whom? 

4) Whether   the   vehicle  bearing  registration  No.  AS-06-C-6419  (709

truck) has  violated  the  provisions  of  Section  149 of  the  M.V  Act?

7. During the course of hearing the claimant no. 1 has examined himself

alongwith another  witness in support of his claim, whereas the Opp.

Party  have adduced  evidence of three witnesses.

8. The Tribunal has heard the argument advanced by the parties at length

and  also  deciphered  the  materials  on  record  for  an  appropriate

outcome of the instant case.

9. Now, before deciding the issues let us have a glimpse of the evidence

propounded by the parties.

DISCUSSION, DECISION AND REASON THEREOF

10. CW.1, Sri Umesh Rai, the  son  of  the  deceased has deposed  that he

is the main claimant and claimant No.2 Smt. Laljhari Devi is his mother

and Smt. Rita Kumari is his sister both presently residing in Bihar in

Village  Repura  Rampur  Vishwanath.  That  since  he   is   the  main

claimant  and  as  such  he  is  conversant  with  the  facts  and

circumstances of the case. That his father Lt. Nathuni Rai s/o Lt. Bhullar

Rai was a Rickshaw puller by profession and he was earning Rs. 400/-

to 500/- per day, his average monthly income was Rs. 9000/- That the

accident  took  place  on  30.03.2011  at  about  2  P.M.  His  father  Lt.
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Nathuni  Rai  was  pulling  the  Rickshaw  and  was  coming  with  his

Rickshaw from Reserve patty (Jyoti Nagar) Makum Junction and as soon

as  he  reached  on  Digboi  Turning  near  the  house  of  Mauzadar,  the

involved truck bearing Registration No. AS-06/C-6410 (709 Truck) which

was coming from Digboi side dashed the Rickshaw and  the  Rickshaw

puller i.e. his father and since the truck was in very speed so the driver

loss balance and control, and the truck, the Rickshaw puller and the

Rickshaw fell down. That his father had received grievous injury and

expired on the spot, the Rickshaw was damaged completely. That due

to the said accident, their family became beggar as because at that

time his father was only earning member of the family. That untimely

tragic  death  of  his  father  in  the  accident  had  deprived  the  family

member  from his  love  and  affection  and  irreparable  loss  has  been

caused to the bereaved family. That he claim compensation amount of

Rs. 11,59,000.00. 

11. That he  has filed the Form No. 54 issued by O.C. Makum P.S. being Ext.

No. 1 and  he has the postmortem report in original being Ext. No. 2.

That he claim and submit before the Tribunal that the total amount of

Rs. 11,59,000.00/- may be awarded against the above claim to be paid

by either the owner of the vehicle or by Insurance Co. or jointly both of

them as the honorable court may deem fit, proper and justified. 

12. In  cross examination  by  OP  No. 2,  the  CW.1 has  stated that the

incident occurred 30.03.11 at Digboi  road Tiniali near Makum Town. His

uncle Srinath Rai  has informed him about the incident.  He came to

know about the incident after the incident. After 10 days of  occurrence

he came from Bihar.  He cannot say for whose fault the accident took

place. He does not know whether the license is required for running a

Rickshaw.  He cannot say  whether Lt. Nathuni Rai had license or not.

He does not know whether license is requires for  pulling  Rickshaw at

Makum or not.  He  denies  the  suggestion  that his father had no valid

license to pull Rickshaw. He  denies  the  suggestion that  the accident

took place due to fault of his father and that there is no negligent on

the  part  of  the  vehicle/truck  bearing  Regn.  No.  AS-06-C-6014(709
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Truck) which had valid insurance. He  denies  the  suggestion  that  the

claim is not  enforceable on the  truck. 

13. In  cross examination  by  OP  No. 3,  the  CW.1 has  stated that  his

occupation is daily wage earner and settled at Bihar. He is the sole son

of his father and he has one sister and his mother is alive. His mother

is aged around 50 years. His sister is aged 23 years of age and she is

unmarried.  He  has  agricultural  land  at  his  native  place  and  yields

seasonal  crops and the agricultural  produce is   also a part  of  their

living.  There  is  no  eye  witness  to  the  accident.  He  does  not  know

whether his father was pulling his own rickshaw or pulling the rickshaw

on hire  basis.  He  has  not  enquired  in  the  Makum Town Committee

regarding  issuance  of  any  License  to  his  father.  His  father  was  at

Makum for last 18 years and last visited at their native place around

1½ years back. He does not know the contents of the affidavit. In his

affidavit  it  was  not  mentioned  that  his  father  used  to   send  them

money.  He  has  not  produced  any  evidence   regarding   sending  of

money by his father to  them. He denies  the  suggestion  that  his

father was not earning and he did not use to  give them money. He has

not  submitted any evidence  regarding the  income of  his  father.  He

denies  the  suggestion that the accident did not take place due to fault

of the vehicle and that the Insurance Company is not liable to pay any

compensation as claimed by him.  

14. CW.2. Sri Shrinath Rai has  deposed  that  at the time of accident on

30.03.2011 at about 2 P.M. he was near Railway Gate of Makum Juction,

Digboi Road with his Rickshaw. That at that time some person informed

him that his cousin brother Lt. Nathuni Rai met with an accident and

has died on the turning of Digboi Road near the house of Mauzadar.

That after hearing the accident he immediately went to the place of

accident  by  his  Rickshaw  and  saw  that  the  involved  truck  in  the

accident  was  lying  by  the  side  of  the  road  and  his  cousin  brother

Nathuni  Rai  had expired and had received grievous injuries  and his

Rickshaw  was  completely  damaged.  That  thereafter  he  came  back

home and informed the wife and daughter of Nathuni Rai who were his
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neighbour. That they again went to the P.O. but police had taken the

dead body. That later on Sri Umesh Rao s/o Nathuni Rai the claimant

came from Bihar and performed the SRADHA. That he knows the family

members of the claimant who are very poor men and were dependent

on the  earning  of  Lt.  Nathuni  Rai.  That  since  he was  and  he  is

Rickshaw puller so he knows the income of Lt. Nathuni Rai and that

time Nathuni Rai was earning Rs. 400/- to 500/- per day and he was

maintaining his family members.

15. In  cross-examination  by   OP   No.  2  the   CW.2   has  deposed  that

deceased Nathuni Rai was his elder brother. He came to know about

the  accident  after  about  10-15 minutes  later.  His  deceased brother

Nathuni  Rai  was  pulling a  rickshaw and he was  pulling rickshaw in

Makum town. He had not seen the accident. In Makum License is not

required for pulling Rickshaw. His brother did not have valid license. He

denies  the  suggestion  that  in Makum area there is  necessity of

rickshaw  pulling license to pull a rickshaw. When he reached the place

of occurrence he saw the dead body on the left side facing Makum and

the vehicle also capsized on the left side. He cannot say due to whose

fault  the accident took  place.   He denies  the suggestion that  the

accident took place due to the fault of the rickshaw. He  denies  the

suggestion  that  the OP no. 2  is liable in the instant case and the

vehicle was under valid insurance coverage. 

16. During  cross  examination  by OP No. 3,  the CW.2  has stated that his

deceased  brother Nathuni Rai used to stay in his house  in a separate

room. For last 10 years his deceased brother stay with him and he went

to  his  native  place  at  Bihar  around  3/4  years  back.  His  deceased

brother  separately  living  and  he  was   cooking  for  himself.  He  had

lodged  the ejahar to the Police station intimating the accidental death

of his brother. He had not been examined by police in connection with

the case. He had not exhibited any document as he had stated herein

that  he  had  intimated  the  accident  to  the  police.  He   denies   the

suggestion  that he had not intimated the police and that’s why did not

give evidence to that effect.  His brother used to tell  him something
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regarding  his income and sometimes not and that’s why he cannot say

the exact income of his deceased brother. 

17. DW.1,  Sri Manoj  Agarwal has  deposed  that  he  is  the Opp. Party  no.

2 in  the  MACT  case filed  by  claimant and  registered owner  of the

709 Truck  bearing registration no. AS-06/C-6410.  That  he  came  to

know  that   the  aforesaid   vehicle   met   with   an   accident   on

30.03.2011  at  Digboi road  of  Makum  Town  under Makum P.S  and

one  rickshaw  puller  - Nathuni  Rai  had died  on  the  spot. That  he

also  came  to  know  that due  to  wrong  and  negligence pulling  of

the  rickshaw by  the  deceased,  the  said  accident  occurred  and

there  was  no  rashness  or  negligence  on  the  part  of the  709 Truck

vehicle. That on  the  day of  the alleged  accident  all  the relevant

documents in  respect of the said  vehicle i.e. R/O books, the Pollution

Control Certificate, Insurance Policy, Certificate of the  registration to

work a motor transport, certificate of fitness, driving License of  the

driver  were up-to-date in order.  That on  the  day of   the alleged

accident, the vehicle  was  driven by one Sri Hamen Barla having  a

valid driving license. That  the  vehicle bearing the  registration no. AS-

06/C-6410 was insured with New India Assurance Co. Ltd. Vide Policy

No. 53080031100200007494 covering the period from 20-12-2010 12

A.M to 19.12.2011 11:5:59 P.M. The Ext. 1 is the  Policy schedule cum

certificate of  Insurance. That  the  R/C book of  the  vehicle No. AS-

06/C-6410  was  also  in   order.  The  Ext.  2  is  the   R/C  book  of  the

registered  vehicle No. AS-06/C-6410. That during the  period of the

accident  said  vehicle  No.  AS-06/C-6410  had  a  valid  permit  upto

25.10.2011  which  is   mentioned   in   the   paragraph  No.  7  of  the

Inspection report of MVI. That due to misfiling that the permit and copy

of Inspection report has not yet been found  inspite of  best efforts.

That hence the Opp. Party no. 2 has  filed  a  separate  petition to the

Hon’ble  Court praying for  a  direction to  the District Transport Officer,

Govt. of Assam, Borguri, Tinsukia  to produce  the  copy  of  Inspection

Report of  MV No. AS-06-C-6410 Type 709 Truck  body ref. Makum  P.S

case  no. 56/2011 U/s. 279/338/427/304(A) IPC dated 19.04.2011. That
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in  that case, if  document  is  produced  by the  DTO, Tinsukia,  this

Opp. Party No. 2 may  be  allowed  further  to  adduce  evidence  and

exhibit  the  document. That  since  the  vehicle is properly  insured

and  all  relevant documents  are  up-to-date  and  in  order, the  New

India  Assurance Co. Ltd. is  liable to pay the compensation  to  the

claimants. 

18. In  cross-examination  by  claimant,  the  DW.1,  Sri  Manoj  Agarwal  has

deposed  that  he did  not visit  the  place  of occurrence.  He cannot

recollect the person who visited the place of occurrence.  Hemen, his

driver  has intimated him about  the  incident. His driver has  neither

submitted any written  statement  nor  any affidavit regarding  the

contents of wrong  side  rickshaw pulling. Through Ext. 1  and  Ext. 2

the MVI  had proved  in this court  that their  documents  were found

valid and were seized by Police . He denies the  suggestion that due  to

wrongful and negligent driving  the  accident occurred. 

19. In  cross-examination by OP No. 2, ( It should have been opposite

party no. 3)  the  DW.1  has  stated that he has  submitted  in  this case

the  Insurance policy copy  and the registration book  of his vehicle no,

AS-06/C/6410. Due  to miss-filing  he could  not  file  in this case  the

copy  of road permit, pollution control certificate and the certificate of

fitness. The Insurance company  had  sent  their investigator  to  him

but at  this  moment  he cannot  recollect  his name. The route permit

no. 352/D/2008 is the  route  permit  of  his vehicle which  is valid from

23.09.11 to 22.09.16 which  was  issued  by the  Regional Transport

Authority,  Dibrugarh. The certificate of  fitness of  his vehicle no.  AS-

06/C/6410 was valid  from 16.10.12 to 15.10.13.

20. As per  his evidence the  accident took  place  due  to fault of  the

Rickshaw  puller  and  there  was  no  rash and negligent  driving  of

the driver of 709 truck bearing registration no. AS-06/C-6410. Since the

driver  has  no liability  and  therefore,  the  owner  has  also  no

liability in  the  instant  case. He could not  remember  whether  he

exhibited  the  Driving  License  of   the   driver  of   his  vehicle   in
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question. He  denies  the  suggestion  that he did not  submit  the

Driving License  of  the  driver.  He denies  the  suggestion  that except

Insurance  police  and certificate of  registration, he did  not  exhibit

Route Permit, Pollution Control  Certificate,  Certificate of  Fitness of  his

vehicle in question and  also  the  Driving License of the  driver.  He

denies  the  suggestion  that at the time of the  accident  his vehicle

had  not  valid  Route  Permit, Pollution Control  Certificate,  Certificate

of  Fitness  and Driving License of  the  driver and  that’s  why  he  did

not exhibit the  same  in  the  instant  case.  He  denies  the suggestion

that he has falsely  deposed  that  his vehicle  had valid permit up to

25.10.11.  He   denies   the   suggestion  that  he   collusively  in

connivance   with Motor  Vehicle Inspector obtained  the  Inspection

report  of  MVI to  get the  benefit  in  the  instant  case.  He  denies

the suggestion  that as  he plied  the  vehicle  on  road without valid

Driving License of  the  driver  and also without valid documents  of

the  vehicle as are  required  under  the  Motor  Vehicle  Act and  also

in  contravention  of the terms  and  condition of  the  Insurance policy,

and  as  such, the  Insurance  company  is  not  liable  to  pay  the

compensation if  any,  arising  out  of  the  accident.   

21. DW.2, Sri Jayanta Deori  has  deposed  that the MVI report of the Motor

vehicle no. AS-06-C-6410  in Makum PS Case no. 56/11 dated 19.04.11

submitted  by  MVI,  Mr.  Durga  Gogoi  who  inspected  the  said  Motor

vehicle which was signed on 19.04.2011.  He knows his signature.  Ext.

D (A) is the signature of the MVI, Mr. Durga Gogoi. As per Inspection

report, for the vehicle no. AS-06-C-6410 conducted by said Sri Durga

Gogoi,  the  Insurance  certificate  as  well  as  permit  including  Driving

License, Fitness certificate and other documents were all found correct

and up to date. 

22. During  cross-examination  by  claimant  the  DW.2  has stated  that

according to inspection report, Ext. D was inspected and report by Mr.

Durga  Gogoi.  He  has  seen  all  documents,  found  those  documents

correct and valid up to date at the time of inspection. Since Mr. Durga

Gogoi had worked with him in the O/o.  of RNL, at Guwahati Kamrup(M),
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so he has seen  his signature putting in his presence, and as such he

knows and recognize his signature which Ext. D(A). 

23. DW.3, Dibakar Gohain, Insurance Investigator   has  deposed  that he is

an  empanelled private  Investigator of the  New  India  Assurance Co.

Ltd.,  Tinsukia  Divisional   Office,  Tinsukia to  investigate the  case

under  the   aforesaid MACT case no. 106 of 2011 and  accordingly he

had  investigated  the  said  case. In  the course of his  investigation he

had  found that the  accidental vehicle no. AS-06-C-6410  (709) did  not

have valid Road Permit and  Certificate of  Fitness and  the  said vehicle

was plied on  road in  contravention  of  the  provisions of  the Motor

Vehicles  Act,  1988  and  the   terms  of  Insurance  Policy.  He   had

submitted  his  investigation report  to  the  New  India Assurance Co.

Ltd., Tinsukia Divisional Office, Tinsukia. Ext. A is the  said Investigation

Report, Ext. A (1) to  Ext. A (3) are  his  signatures. 

24. In  Cross  examination  by  Opp. Party  no. 2  DW.3   has stated that  he

has investigated  the  case and  submit his report  to  the New India

Assurance Co. Ltd. The accident took place  30.03.11. On 19.09.11  he

was  entrusted to  investigate  the  case. After  one  and  half year of

the   said   accident   he  has   completed   the   investigation   and

submitted  the  Investigation  report  to the New India Assurance Co.

Ltd. He has  collected  the  whole  documents  from Opp. Party  no. 2,

Sri  Manoj  Kumar  Agarwal. He  has also  collected  the  M 54 Form

from the  claimant. M 54  Form  is available  with  Police.  The  details

of  the  vehicle  is mentioned  in  M 54 Form  excluding Road Permit and

Fitness  copy. In  clause 12 of  M  54 Form  there  is  mention of Road

Permit  including  all particulars.  He  denies  the  suggestion that all

the  documents  of  the  said  vehicle  was  valid  during  the time  of

accident.  The  insurance  policy  of  the  vehicle was  valid  at the  time

of   accident. He  denies  the  suggestion  that he did  not properly

investigate the  case  and  accordingly  he  submitted  the report. In his

evidence  on  affidavit  he  did  not  mention  the  date in  Ext. A.
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25. In  Cross  examination  by  Claimant  he   has  stated that  he has not

submitted  any  documents by which  he  can  show  that  he has

investigated  the  case  in  regard  to  the  incident. He  denies the

suggestion  that he  is not  authorized  to  investigate  the instant case

by Insurance  Company. The  relevant vehicle no. AS-06/C-6410 (709

Truck)  on  the  date  of  insurance  what   documents  were  submitted

before  the  Insurance Company, he  cannot  say.  If  the  owner  of  the

vehicle  had  submitted  all  the  relevant  document  like  Road Permit,

Fitness,  Driving  License,  Registration   Book   etc.  to   the  Insurance

Company  and  after  submission  of  the  documents  if  the  Insurance

Company had  been  satisfied after  going  through  all  documents of

the  said  vehicle  then  only  had  insured  the  vehicle.

26. Now, for the sake of convenience and comprehension, I am discussing

the issues follows for the proper adjudication and decision.

ISSUE NO.1:

27. Whether the  claim  petition  is  maintainable? With regard to

the issue no. 1 I have gone through the mateial on record and

found that on 30.03.2011 at about 2 P.M his father Lt. Nathuni Rai was

pulling the Rickshaw and was coming with his Rickshaw from Reserve

patty  (Jyoti  Nagar)  Makum Junction  and  as  soon  as  he  reached  on

Digboi Turning near the house of Mauzadar, the involved truck bearing

Registration  No.  AS-06/C-6410  (709  Truck)  which  was  coming  from

Digboi  side dashed the Rickshaw and  the  Rickshaw puller  i.e.  his

father and since the truck was in very speed so the driver loss balance

and control, and the truck, the Rickshaw puller and the Rickshaw fell

down. That his father had received grievous injury and expired on the

spot,  the  Rickshaw  was  damaged  completely.  The  opposite  parties

have  contested  the  case  and  could  not  show  that  the  case  is  not

maintainable in law and fact. The case is not barred by any law and

hence I am of the considered view that the instant case is maintainable
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in the eye of law. Hence the issue no. 1 is decided in favour of the

claimant.

                  ISSUE NO. 2

28. Whether the deceased  Nathoni  Rai  died in a motor accident

on 30.03.2011 at  about 2 P.M, as a result of rash and negligent

driving of the   vehicle bearing registration No.AS-06-C/6410

(709   Truck)? With  regard  to  this  issue  I  have  gone  through  the

evidence  on  record  and  found  that  the  accident  took  place  on

30.03.2011 at about 2 P.M.  Lt. Nathuni Rai the father of the claimant

no. 1 was pulling the Rickshaw and was coming with his Rickshaw from

Reserve patty (Jyoti Nagar) Makum Junction and as soon as he reached

on  Digboi  Turning  near  the  house  of  Mauzadar,  the  involved  truck

bearing Registration No. AS-06/C-6410 (709 Truck) which was coming

from Digboi side dashed the Rickshaw and  the  Rickshaw puller i.e. his

father and since the truck was in very speed so the driver loss balance

and control, and the truck, the Rickshaw puller and the Rickshaw fell

down. That his father had received grievous injury and expired on the

spot, the Rickshaw was damaged completely. The statement has been

corroborated by the CW 2, form 54, and FIR. 

29. Although the Opposite parties have tried to prove that the accident

was taken place due to the rash and negligent driving of the rickshaw

by the deceased but the driver  of  the alleged vehicle could not be

examined by the opposite parties no. 2 and 3.  Apart from this as the

alleged  vehicle  had  capsized  after  dashing  the  rickshaw  it  can  be

presumed that the alleged vehicle was in high speed. It can also be

presumed a rickshaw cannot be moved in high speed and as the driver

of the alleged vehicle could not be examined I am of the considered

opinion  that  the  alleged  accident  was  occurred  due  to  rash  and

negligent driving of the driver of the alleged vehicle. The statement of

the CW.1 is corroborated by CW.2 so far accident is concerned. The

CWs  have  deposed  in  a  straight  forward  manner  and  by  cross-
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examining them the opposite parties could not create any doubt with

regard to the accident and the profession of the deceased. Hence the

issue no. 2 is decided in favour of the claimant.

ISSUE NO. 3 & 4

30. For the convenience and comprehension and as both the issues are

inter-related I am discussing the Issue no. 3 & 4 together. With regard

to  the  Issue  no.  3  i.e.  whether  the  claimants  are  entitled  to  get

compensation? If so, to what extent and from whom? And Issue no. 4

i.e. Whether the  vehicle bearing registration No. AS-06-C-6419 (709

truck) has  violated  the  provisions  of  Section  149 of  the  M.V  Act?. I

have gone through the material evidence on record. 

31. It  is  already proved from the  material  evidence  on  record  that  the

deceased Nathuni  Rai died due to the alleged accident.  Hence, the

claimants being the dependants, are entitled for compensation for the

death of  their  father   as well  as  husband. Now, let  us decide what

should be the just and proper compensation in the light of the facts

and circumstances of the instant case and from whom the claimants

will  get  the  compensation and  whether   the   vehicle  bearing

registration No. AS-06-C-6419 (709 truck) has violated the provisions of

Section 149 of the M.V Act?

32. Upon  hearing   both sides I have gone through the evidence on record

and  let  us  evaluate   first  what   should   be   the  just   and  proper

compensation  in  the  facts and  circumstances  of  the  case.

33. In the  case  of  Sarla  Verma  vs. Delhi Transport Corporation,

reported in (2009) 6 SCC 121, the Hon’ble Supreme Court has held

that,  “Basically  only  three  facts  need  to  be  established  by  the

claimants for assessing compensation in the case of death : (a) age of

the deceased; (b) income of the deceased; and the (c) the number of

dependents. The issues to be determined by the Tribunal to arrive at
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the loss of  dependency are  (i)  additions/deductions  to  be made for

arriving  at  the  income;  (ii)  the  deduction  to  be  made  towards  the

personal living expenses of the deceased; and (iii) the multiplier to be

applied with reference of the age of the deceased.”

34. In  the  instant  case  the  claimants  have  stated  in  the  claim

petition that  the  age  of  the  deceased  Nathuni Rai was  about 55

years. But the claimant has failed to prove the age of the deceased by

any documentary evidence. But  contrary to the claim of the claimant

about the age of the deceased the doctor’s view in the P.M  Report,

(Ext. 2) was that the age of the deceased was 55 years at the time

of the death of the deceased.  As the claimant could not prove the age

of the deceased by any documentary evidence or whatsoever, I would

like  to  bestow weigh  upon  the  age  mentioned  in  the  post  Mortem

Report by the doctor. And  as  such  in my considered  opinion  that

the  age  of  the  deceased  was 55 years  at the  time  of his

death.

35. So  far  as  the income  of  the  deceased is concerned, the  claimant

has stated in her claim petition as well  as in her evidence that the

monthly income of the deceased was of  Rs. 9,000/- being  Rickshaw

puller.  But  the  claimant  could  not  prove  the  earning  by  any

documentary evidence nor any cogent calculation. The opposite party

has also denied the earning of the deceased as shown by the claimant. 

36. In view of the lack of documentary evidence and objection from the

opposite party I am of the considered view that the claimant has failed

to  prove  proper  monthly  earning  of  the  deceased.  However  the

opposite party could not deny the monthly income of the deceased nor

his profession. As the deceased was a Ricksahaw  Pullar I am of the

considered  view that  he  had  some income.  Hence;  considering  the

surrounding  social  environment  and  nature  of  profession  of  the

deceased  if  we  hold  lump-sum  amount  of  Rs.  5,000/- as  the

monthly earning of the deceased at the time of the death then it would
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be  just  and  proper.  Hence,  I  hold  that  the  monthly  earning  of  the

deceased was an amount of Rs. 5,000/- in the interest of justice. 

37. In  para  61  (iv)  of  National  Insurance  Company  Limited  v.

Pranay Sethi  and Ors.  SPL (Civil)  No.  25590 of  2014 Hon’ble

Supreme Court has held as follows :-  “In case the deceased was self-

employed or on a fixed salary, an addition of 40% of the established

income should be the warrant where the deceased was below the age

of 40 years. An addition of 25% where the deceased was between the

age of 40 to 50 years and 10% where the deceased was between the

age of 50 to 60 years should be regarded as the necessary method of

computation.  The established income means the income minus the tax

component”. 

38. In view of the above decision I am of the considered view that as the

deceased had fixed income of  the Rs.  5000/-  P.M and the age was

between 50 to 60  years, an addition of 10% i.e. Rs. 5000.00 + Rs.

500.00  =  Rs.  5,500.00 is  made  into  the  monthly  income  of  the

deceased towards his future prospects.  As such the annual income of

the deceased would be Rs. 5,500.00 X 12 months = Rs. 66,000/-

per annum.

39. In the case of  Sarla Verma   (supra),  the Hon’ble Supreme Court has

held that- “Though in some cases the deduction to be made towards

personal  and  living  expenses  is  calculated  on  the  basis  of  units

indicated  in  Trilok  Chandra, the  general  practice  is  to  apply

standardized  deductions.  Having  considered  several  subsequent

decisions of this Court, we are of the view that where the deceased

was married, the deduction towards personal and living expenses of

the deceased,  should  be  one-third (1/3rd)  where the number of

dependent family members is 2 to 3, one-fourth (1/4th) where the

number of dependent family members is 4 to 6, and one-fifth (1/5th)

where the number of dependent family members exceed six.”
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40. In  the instant case, as the number of  dependent family members

of the deceased is 3, the deduction towards personal and living

expenses of the deceased should be one-third (1/3rd). One-third

(1/3rd)  of  Rs.  66,000  is  Rs.  22,000/-.  Therefore,  the  claimants  are

entitled to receive the remaining two-third (2/3rd)  of  Rs 66,000.00 –

22,000.00 i.e. Rs. 44,000/- as total savings.

41. As  per  the decision of the of SarlaVerma (supra), the multiplier that

has to be applied to find out the loss of total  dependency is 11 as

the age of the deceased  at the time of his death was held to

be   55 years. The relevant portion of the decision of  SarlaVerma

(supra)  judgment  reads  as  follows: “21.  We therefore hold  that  the

multiplier to be used should be as mentioned in column (4) of the Table

above (prepared by applying Susamma Thomas,  Trilok  Chandra and

Charlie), which starts with an operative multiplier of 18 (for the age

groups of 15 to 20 and 21 to 25 years), reduced by one unit for every

five years, that is M-17 for 26 to 30 years, M-16 for 31 to 35 years, M-

15 for 36 to 40 years, M-14 for 41 to 45 years, and M-13 for 46 to 50

years, then reduced by two units for every five years, that is, M-11 for

51 to 55 years, M-9 for 56 to 60 years, M-7 for 61 to 65 years and M-

5 for 66 to 70 years.”

42. As  such,  the  loss  of  dependency  is  Rs.  44,000  x  11  =  Rs.

4,84,000.00.

43. As  per  the  decision  of  the  Hon’ble  Supreme  Court  in National

Insurance Company Limited v. Pranay Sethi and Ors. SPL (Civil)

No.  25590 of  2014 the  claimants  are  entitled  to  get  the  funeral

expenses to the tune of Rs. 15,000/- on account of death of  Nathuni

Rai and Rs. 15,000/-  for loss of estate. The claimant  Smt. Laljhari

Devi  also entitled to get Rs. 40,000/- due to the death of her husband

as consortium amount.  

44. But  in  para  61  (viii)  National  Insurance  Company  Limited v.

Pranay  Sethi  and  Ors.  SPL  (Civil)  No.  25590  of  2014  it  is
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directed by the Hon’ble Supreme Court as follows :- “Reasonable

figures  on  conventional  heads,  namely,  loss  of  estate,  loss  of

consortium and funeral expenses should be Rs. 15,000/-, Rs. 40,000/-

and  Rs.  15,000/-  respectively.  The  aforesaid  amounts  should  be

enhanced at the rate of 10% in every three years”.  

45. It appears from the record that the case is pending since 2011 and

about six years have elapsed and hence the claimants are entitled to

get the funeral expenses to the tune of Rs. 15,000/- + 1,500/- (10%) +

16,500/-+ 1,650/- (10%) = 18,150/- on account of death of  Nathuni

Rai and Rs.  15,000/-  + 1,500/-  (10%) + 16,500/-+ 1,650/-  (10%) =

18,150/- for  loss of  estate.  The claimant  Smt. Laljhari  Devi  also

entitled to get Rs. 40,000/-+ 4,000/- (10%) + 44,000/-+ 4,400/- (10%)

= 48,400/-  due to the death of her husband  as consortium amount.

46. Thus, accordingly, the award is computed in the following scale:-

Rs. 5,500.00 X 12 = Rs. 66,000.00 annual Income

1/3rd of Income of Rs. 66,000.00 is = Rs. 22,000.00

Rs.  66,000.00 - Rs. 22,000.00    = Rs. 44,000.00 (2/3rd of Total 

Income)

Rs. 44,000.00 X 11 = Rs.  4,84,000.00.  (Multiplier applied)

Hence total compensation would be  Rs. 4,84,000.00 + Rs. 18,150.00

(Loss  of  estate)  +  Rs.18,150.00 (Funeral  Expense)  + Rs.  48,400.00

(Consortium) = Rs. 5,68,700.00  in total only ( Rupees Five Lakh

Sixty Eight Thousand and Seven  hundred only). 

47. But before deciding about the issue no. 3 & 4 it would be prudent

to go through the S. 149 M.V. Act which is reproduced as follows:- 

149. Duty of insurers to satisfy judgments and awards against persons

insured in respect of third party risks.—

(1) If, after a certificate of insurance has been issued under sub-section

(3) of section 147 in favour of the person by whom a policy has been

effected,  judgment  or  award  in  respect  of  any  such  liability  as  is

required to be covered by a policy under clause (b) of sub-section (l) of
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section 147 (being a liability covered by the terms of the policy) 1[or

under the provisions of section 163A] is obtained against any person

insured by the policy, then, notwithstanding that the insurer may be

entitled to avoid or cancel or may have avoided or cancelled the policy,

the insurer shall, subject to the provisions of this section, pay to the

person entitled to the benefit of the decree any sum not exceeding the

sum assured payable thereunder, as if he were the judgment debtor, in

respect of the liability, together with any amount payable in respect of

costs and any sum payable in respect of interest on that sum by virtue

of any enactment relating to interest on judgments.

(2) No sum shall  be payable by an insurer under sub-section (1)  in

respect of any judgment or award unless, before the commencement

of the proceedings in which the judgment or award is given the insurer

had  notice  through  the  Court  or,  as  the  case  may  be,  the  Claims

Tribunal  of  the  bringing  of  the  proceedings,  or  in  respect  of  such

judgment or award so long as execution is stayed thereon pending an

appeal;  and an insurer to whom notice of  the bringing of  any such

proceedings is so given shall be entitled to be made a party thereto

and to defend the action on any of the following grounds, namely:—

(a)  that there has been a breach of a specified condition of the policy,

being one of the following conditions, namely:—

(i) a condition excluding the use of the vehicle—

(a) for hire or reward, where the vehicle is on the date of the contract

of insurance a vehicle not covered by a permit to ply for hire or reward,

or

(b) for organised racing and speed testing, or

(c ) for a purpose not allowed by the permit under which the vehicle is

used, where the vehicle is a transport vehicle, or

without side-car being attached where the vehicle is a motor cycle; or

(ii) a condition excluding driving by a named person or persons or by

any person who is not duly licensed, or by any person who has been

disqualified for holding or obtaining a driving licence during the period

of disqualification; or
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(iii) a condition excluding liability for injury caused or contributed to by

conditions of war, civil war, riot or civil commotion; or

(b) that the policy is void on the ground that it was obtained by the

non- disclosure of a material fact or by a representation of fact which

was false in some material particular.

(3) Where any such judgment as is  referred to in sub-section (1) is

obtained from a Court in a reciprocating country and in the case of a

foreign judgment is,  by virtue of the provisions of section 13 of the

Code of Civil Procedure, 1908 (5 of 1908) conclusive as to any matter

adjudicated upon by it, the insurer (being an insurer registered under

the Insurance Act, 1938 (4 of 1938) and whether or not he is registered

under  the  corresponding  law  of  the  reciprocating  country)  shall  be

liable to the person entitled to the benefit of the decree in the manner

and to the extent specified in sub-section (1), as if the judgment were

given by a Court in India: Provided that no sum shall be payable by the

insurer  in  respect  of  any  such  judgment  unless,  before  the

commencement of the proceedings in which the judgment is given, the

insurer had notice through the Court concerned of the bringing of the

proceedings  and the  insurer  to  whom notice  is  so  given  is  entitled

under the corresponding law of the reciprocating country, to be made a

party to the proceedings and to defend the action on grounds similar to

those specified in sub-section (2).

(4) Where a certificate of insurance has been issued under sub-section

(3) of section 147 to the person by whom a policy has been effected, so

much of the policy as purports to restrict the insurance of the persons

insured  thereby  by  reference  to  any  condition  other  than  those  in

clause (b) of sub-section (2) shall,  as respects such liabilities as are

required to be covered by a policy under clause (b) of sub-section (1) of

section 147, be of no effect: Provided that any sum paid by the insurer

in  or  towards  the  discharge  of  any  liability  of  any  person  which  is

covered  by  the  policy  by  virtue  only  of  this  sub-section  shall  be

recoverable by the insurer from that person.

(5) If the amount which an insurer becomes liable under this section to

pay in respect of a liability incurred by a person insured by a policy
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exceeds  the  amount  for  which  the  insurer  would  apart  from  the

provisions of this section be liable under the policy in respect of that

liability, the insurer shall be entitled to recover the excess from that

person.

(6)  In  this  section  the  expression  “material  fact”  and  “material

particular” means, respectively a fact or particular of such a nature as

to influence the judgment of a prudent insurer in determining whether

he  will  take  the  risk  and,  if  so,  at  what  premium  and  on  what

conditions, and the expression “liability covered by the terms of the

policy” means a liability which is covered by the policy or which would

be so covered but for the fact that the insurer is entitled to avoid or

cancel or has avoided or cancelled the policy.

(7)  No insurer to whom the notice referred to in sub-section (2) or sub-

section (3) has been given shall be entitled to avoid his liability to any

person entitled to the benefit  of  any such judgment or  award as is

referred to in sub-section (1) or in such judgment as is referred to in

sub-section  (3)  otherwise  than  in  the  manner  provided  for  in  sub-

section (2) or in the corresponding law of the reciprocating country, as

the  case  may  be.  Explanation  — For  the  purposes  of  this  section,

“Claims Tribunal” means a Claims Tribunal constituted under section

165 and “award” means an award made by that Tribunal.

48. I have gone through the material evidence on record and found that

the Opposite party no. 3 has adduced evidence through the DW 3 and

states  that  the  alleged  truck  had  no  valid  route  permit,  fitness

certificate and driving licence during the time of the alleged accident.

In course of cross-examination the opposite party no. 2 (DW 1) has

stated that he has exhibited the Insurance policy and Registration book

of the alleged vehicle. But the Opposite party no. 2 has failed to exhibit

any  documents  in  regard  to  route  permit,  fitness  certificate  of  the

alleged vehicle and the driving licences of driver of the alleged vehicle

although  he  has  tried  to  prove  that  he  had  all  the  valid  relevant

documents at the time of alleged occurrence through examination of

DW 2 and drawing the attention towards the Form No. 54.



22

49. However as the Opposite party no. 2 has failed to exhibit the relevant

documents i.e. Driving licence, Route permit, Fitness certificate of the

alleged  vehicle  before  the  tribunal  and  as  the  opposite  party  has

vehemently  objected  by  the  Opposite  party  no.  3   I  am  of  the

considered  view  that  the  opposite  party  no.  2  has  violated  the

provisions of S. 149 of M.V. Act. 

50. But now the question to be decided that whether the Opposite party

no. 3 being the insurer of the alleged vehicle can abstain or absolved

from paying the compensation amount to a Third party?  

51. Here I would like to cite the case of  Skandia Insurance Co. Ltd vs

Kokilaben Chandravadan & Ors (1987 AIR 1184, 1987 SCR (2)

752) wherein  Hon’ble  Supreme Court  has  held  that  “The  exclusion

clause in the policy of insurance does not exonerate the Insurer”. 

52. In the National Insurance Co. Ltd. v. Geeta Bhat, (2008) 12 SCC

426 : (2009) 1 SCC (Cri) Hon’ble Supreme Court has held as follows:-

“Swaran Singh [(2004) 3 SCC 297 :  2004 SCC (Cri)  733] had

been followed later on in some cases by this Court. It was, however,

distinguished  in  National  Insurance  Co.  Ltd. v.  Laxmi  Narain  Dhut

[(2007) 3 SCC 700 : (2007) 2 SCC (Cri) 142] in the following terms:

(SCC pp. 713 & 719, paras 19 & 37-38)

“19. The primary stand of the insurance company is that the person

driving the vehicle did not have a valid driving licence. In Swaran Singh

case [(2004) 3 SCC 297 : 2004 SCC (Cri) 733] the following situations

were noted:

(i) the driver had a licence but it was fake;

(ii) the driver had no licence at all; 

(iii) the driver originally had a valid licence but it had expired as on the

date of the accident and had not been renewed;
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(iv) the licence was for a class of vehicles other than that which was

the insured vehicle;

(v) the licence was a learner's licence.

Category (i) may cover two types of situations. First, the licence itself

was fake and the second is where originally that licence is fake but

there has been a renewal subsequently in accordance with law.

37.  As  noted  above,  the  conceptual  difference  between  third-party

right  and  own  damage  cases  has  to  be  kept  in  view.  Initially,  the

burden is on the insurer to prove that the licence was a fake one. Once

it is established the natural consequences have to flow.

38. In view of the above analysis the following situations emerge:

1. The decision in  Swaran Singh case [(2004) 3 SCC 297 : 2004 SCC

(Cri) 733] has no application to cases other than third-party risks.

2. Where originally the licence was a fake one, renewal cannot cure the

inherent fatality.

3. In case of third-party risks the insurer has to indemnify the amount,

and if so advised, to recover the same from the insured.

4. The concept of purposive interpretation has no application to cases

relatable to Section 149 of the Act.

The High Courts/Commission shall now consider the matter afresh in

the light of the position in law as delineated above.”

The said principle was reiterated in  Oriental Insurance Co. Ltd. v.

Meena  Variyal [(2007) 5 SCC 428 : (2007) 2 SCC (Cri) 527 :

(2007) 5 Scale 269]. 
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53. In para no. 110 of  National Insurance Co. Ltd. v. Swaran Singh,

(2004) 3 SCC 297 : 2004 SCC (Cri) 733 at page 341),  Hon’ble

Supreme Court has held as follows:-

Para 110

“(iii) The breach of policy condition e.g. disqualification of the driver or

invalid driving licence of the driver, as contained in sub-section (2)(a)

(ii) of Section 149, has to be proved to have been committed by the

insured  for  avoiding  liability  by  the  insurer.  Mere  absence,  fake  or

invalid driving licence or disqualification of the driver for driving at the

relevant time, are not in themselves defences available to the insurer

against  either  the  insured  or  the  third  parties.  To  avoid  its  liability

towards the insured,  the insurer  has to prove that  the insured was

guilty  of  negligence  and  failed  to  exercise  reasonable  care  in  the

matter of fulfilling the condition of the policy regarding use of vehicles

by a duly licensed driver or one who was not disqualified to drive at the

relevant time”.

54. In view of the decision of the Hon’ble Supreme Court and considering

all  facts  and  circumstances  I  am of  the   view that  the  insurer  i.e.

Opposite  party  no.  3  cannot  abstain  or  absolved  from  paying  the

compensation  amount  to  the  third  party  if  any  condition  of  the

Insurance  policy  is  violated.  But  they  are  at  liberty  to  recover  the

compensation amount later on in accordance with law from the owner

of the alleged vehicle.

55. Hence considering all facts and circumstances I am of the considered

view that the  OP No. 3 i.e. The New India Assurance Co. Ltd. is

liable to pay the compensation amount i.e. Rs. 5,68,700.00 in total

only  (  Rupees  Five  Lakh  Sixty  Eight  Thousand  and  Seven

Hundred only).

56. In  view  of  the  above  discussion  and  considering  all  facts  and

circumstances, it is decided that the claimants are entitled to get the
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award of compensation as calculated and computed above, under the

law  and  equity.  Thus,  the  issue  no.  3,  &  4  are  decided

accordingly.

O R D E R

57. In  the  result,  the prayer for the compensation of the claimants is

allowed  and  the  total  amount  of  compensation  to  the  tune  of  so

computed on different heads is awarded to the claimants. The OP No.

3  i.e.   New India  Assurance  Co.  Ltd.  is  directed  to  pay  an

amount i.e.  Rs. 5,68,700.00 in total only ( Rupees Five Lakh

Sixty Eight Thousand and Seven Hundred only) to the claimants

with 6% interest per annum from the date of filing of the claim petition

till the realization of the total amount of compensation on the basis of

aforesaid terms and conditions.

58. Accordingly, this instant MAC case is disposed of on contest.

59. Given under my hand and seal of this Tribunal on this the 28th day of

February, 2018.

Dictated and corrected by me.

 

        (A. Hakim)                                                (A. Hakim),                     
               Addl. Member-2                                   Addl. Member-2,                
                M.A.C. Tribunal,                                          M.A.C. Tribunal,  

Transcribed  by :

(P.D  Phukan) Steno.


